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June30, 2003)

IN THE MATTER OF:

RCRA SUBTITLE D UPDATE, USEPA
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) Rulemaking— Land)

)
)
) R04-15
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To: DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100W.Randolph,Suite11-500
Chicago,Illinois 60601-3218

MichaelJ.McCambridge,HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolph,Suite 11-500
Chicago,IL 60601-3218

NOTICE OF FILING

PLEASETAKE NOTICE thaton June3, 2004, I filed with the Clerk ofthe Illinois
PollutionControlBoard,anoriginal andnine(9) copiesof aPUBLIC COMMENT and
MOTION TO FILE INSTANTER,with the Cle~andtheHEARII~TGOFFICERof the
ILLINOIS POLLUTION CONTROLBC ofw1~ ~thserveduponyou.

CLAIRE A. MANNING
Posegate& Denes,P.C.
Ill N. Sixth Street,Suite200
Springfield, Illinois 62701
(217)522-6152
(217)522-6184(FAX)
claire~posegate-denes.com

Claire A. Manning,Attorney
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PROOF OF SERVICE

Theundersigned,beingduly sworn,statesthat atrueandcorrectcopyof theforegoing
NOTICE OF FILING, togetherwith acopyofPUBLIC COMMENT, wasservedon the
individualsaslistedbelow,by mailingthesamevia theUnitedStatespostalservice,Springfield,
Illinois onJune3, 2004:

MathewJ.Dunn,Chief
EnvironmentalBureauNorth
Office oftheAttorneyGeneral
188 WestRandolphStreet
Suite2001
Chicago,Illinois 60601

JonathanFurr,ChiefLegalCounsel
Illinois DepartmentofNaturalResources
OneNaturalResourcesWay
Springfield, Illinois 62702-1271

SUBSCRIBEDAND SWORNto beforeme

CLAIRE A. MANNING
111 N. Sixth Street,Suite200
Springfield, Illinois 62701
(217) 522-6152
(217) 522-6184(FAX)
claire@posegate-denes.com

Mark Wight, AssistantCounsel
1021 NorthGrandAvenueEast
P0BOX 19276
Springfield, IL 62794-9276

2
Printed on Recycled Paper in Accordance with 35 III, Adrn. Code 101.202 and 0!. 302(g

OFFICIAL SEAL
DEBORAH D. COOPER :~

NOL~RYPUBLIC, STATE OF IIUNQIS
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) STATE OF ILLINOIS
) Pollution ControlBoard

IN THE MATTER OF~

RCRASUBPTITLED UPDATE, USEPA R04-5
REGULATIONS(January1, 2003through (Identicalin Substance
June30, 2003) Rulemaking— Land)

)
iN THE MATTER OF: )

)
RCRASUBPTITLED UPDATE, USEPA ) R04-5
REGULATIONS (July 1, 2003 through ) (Identicalin Substance
December31, 2003) ) Rulemaking— Land)

MOTION TO FILE
PUBLIC COMMENT INSTANTER

Now comesCLAIRE A. MANNING, for and onbehalfofMarionRidgeLandfill and,

forthefollowing reasons,seeksto file theenclosedcommentinstanter.

Marion RidgeLandfill only becameawarethat theBoardwasproposingto adoptthe

USEPAnoteconcerningtheWendellH. FordAviation afterthecloseofbusinessFriday,May

28, 2004, afterthe closeoftheBoard’s45-daycommentperiod. Theundersignedimmediately

alertedstaffattheBoardto inform themof MarionRidgeLandfill’s desireto file this public

comment.TheBoard’sagendadoesnotshowthat thismatterwill bemovedattheBoard’sJune

3, 2004meetingasoriginally contemplated.Thus, it appearsthat no onehasbeenprejudicedby

Marion RidgeLandfill submittingthis commentafterthepublic commentperiod andthatthe

Boardwill havesufficienttime to considerit. Accordingly,Marion RidgeLandfill respectfully

requeststhattheBoardacceptthefiling ofthis

)
)
)
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD JUN 082004STATE OF ILLINOIS
Pollution Control Board

[NTHEMATTEROF: )
)

RCRA SUBPTITLED UPDATE,USEPA ) R04-5
REGULATIONS (January1, 2003through ) (Identicalin Substance
June30, 2003) ) Rulemaking— Land)

)
IN THE MATTER OF: )

)
RCRA SUBPTITLED UPDATE,USEPA ) R04-5
REGULATIONS(July 1, 2003 through ) (Identicalin Substance
December31, 2003) ) Rulemaking— Land)

PUBLIC COMMENT

MARION RIDGE LANDFILL, by andthroughits attorney,ClaireA. Manning,

respectfullysubmitsits commentin the above-titledproceedingto the Illinois Pollution Control

Board(“Board”).

I. Background

Marion RidgeLandfill is a landfill that hasbeensitedfor developmentin Williamson

County. SeeConcernedCitizensofWilliamsonCountyandRev.Paul CraneandRoseRowellv.

Bill Kibler DevelopmentCorp. PCB96-60(February15, 1996).Subsequentto that siting

approval,Marion RidgeLandfill hashadadevelopmentpermitpendingwith theIllinois

EnvironmentalAgency. Marion RidgeLandfill hascooperatedwith theAgencyon all

regulatoryandtechnicalissuesraisedduringthe lengthyperiodofpermitreviewandhasspent

considerabletime andtechnicalandfinancialresourceson ensuringthepublic healthand

environmentalsafetyoftheproposedlandfill. Accordingly,Marion RidgeLandfill fully expects

thatthedevelopmentpermitwill finally beissuedon orbeforeJuly 24, 2004.
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Becausetheproposedlandfill is locatedwithin the locationparameterssetforth in the

recentWendellH. FordAviation Investmentand ReformAct for the2l~~Century,Pub.L. 106-

181, effectiveApril 5, 2000, amended49 U.S.C.44718(d)(“Ford Act”), MarionRidgemakes

thefollowing public comment,seekingBoardclarificationandamendmentof theBoardnote,

andtheapplicabledefinition of”putrecible.”

II. ProposedBoard NoteReflectingUSEPANoteGiving PublicNoticeof Location
StandardsSetForth In the Wendell HolmesFord Act —35 ID. Adm. Code811.302

First, MarionRidgeLandfill is fully awareof theapplicabilityoftheFordAct andhas

everyexpectationthat while theAgency,in issuingthepermit,mayconditionthepermitupon

compliancewith all applicablelawsandregulations(including theFordAct), it will not denythe

permit on thebasisofthelocationstandardsset forth in thatAct. Second,MarionRidge

Landfill haseveryexpectationthat it canmeettheprovisionsoftheFordAct, by assuringthe

federalagencyresponsiblefor its administration,theFederalAviation Administration(FAA),

thatthe landfill will beoperatedin suchawaythat it will notposeanattractantorhazardto

birds; thus,it expectsto fully meetthepolicy parameterswhich underlietheFordAct andlooks

forwardto presentingits casetO FAA.

Heretofore,theAgencyhastakentheposition,correctly,that the locationstandardsset

forth in theFordAct cannotbeusedabasisof adenial of thepermit,becausetheFordAct

locationstandardsarenotapartoftheenvironmentalregulationsthattheAgencyregulates.

Certainly,in determiningnot to “adopt” theFordAct locationstandards,andinsteadprovidinga

simple informationalnotereferencingotherapplicablefederalregulations(SeeFederal

Register/Vol.68, No. 189, October15, 2003),theUnitedStatesEnvironmentalProtection

Agency(USEPA)also recognizedthattheregulatoryresponsibilityof enforcingthestandards
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thereinlieswith theFAA (andcorrespondingstateandlocal transportationentities)andnot the

USEPA. As the Boardnotedin its March 18 orderin this matter,theactual“adoption” ofthese

standardsin federalenvironmentalruleswasthe sourceof muchcontroversyduring thefederal

rulemakingand,accordingly,theUSEPAultimatelydeterminednot to promulgateany

substantivestandard,but insteaddeterminedto simply referto thereaderto theapplicabilityof

theseotherfederalstandards.

Marion RidgeLandfill appreciatesthat theBoard’snote is drawnfrom identicallanguage

astheUSEPAnoteandaccordingly,like thefederalnote,providesasimple informationalnotice

to thepublic that otherfederallocationstandardsmaybeapplicable. In orderto ensurethatthere

is no confusion,however,Marion RidgeLandfill respectfullyrequeststhattheBoardclarify, in

its opinionadoptingthisnote, thatthenoteis not intendedto give theAgencyanynewauthority

orresponsibilityto regulateconcerningthestandardsset forth in theFordAct. Suchclarification

is providedby theUSEPAin its federalregisternotice:

.theselandfill sitingrestrictionsaredirectly applicableto anypersonconstructingor
establishinganewlandfill as thosetermsaredefinedin the statuteandinterpretedby the
FAA, theagencychargedwith administeringtheFordAct. Therefore,it is notnecessary
for EPAto incorporatetheseprovisionsinto theMSWLF criteria.Today’samendmentto
includeareferenceto section503 oftheFordAct in anoteto 40 CFR25810,which is
thesectionofthecriteriathatsetsforth the locationrestrictionsfor airportsafetyunder
RCRA,SubtitleD, is solely for theconvenienceofthepublic.” FederalRegister!Vol.
68, No. 199 atpage59334 (October15, 2003)

Also, astheproposednote is drafted,theFordAct notification is containedin apre-

existingnotewhich explainsthat thegenesisof 35 Ill. Adm. Code811.302(0 was40 CFR

258.10,federalenvironmentalregulationsadministeredby theUSEPA. To addtheFordAct

informationalnoteto this samenotepresentsunnecessaryconfusion.
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HI. Clarification of the Applicability of Distinct Definitions of “Putrecible”.

Again soasto causenoconfusionregardingtheappropriatestandardsanddefinitions

Illinois landfills mustmeetregardingIllinois environmentalregulations,asdistinct from federal

aviationsafetyregulations,Marion RidgeLandfill respectfullysuggeststhat theBoardprovide

clarification,in therule itself, that, for purposesof applicationof thestandardssetforth in the

FordAct, thedefinition of“putrecible” setforth in 35 111. Adm. Code810.103is not applicable.

Rather,thedefinition establishedby theFAA is theapplicabledefinition.

Thatdefinition is muchdifferent thanthedefinition foundat 35 Ill. Adm. Code8 10.103,

astheFAA definition is concernedwith aviationsafety,not theregulationof specifictypesof

landfills. Specifically,theFAA defines“putreciblewaste”as

“solid wastewhich containsorganicmattercapableofbeingdecomposedby micro-
organismandofsuchacharacterandproportionasto becapableof attractingor
providingfoodforbirds.” SeeAviation Circular 150/5200-34,Appendix 1

As it is theFAA definitionthat is keyto an exceptionto the locationstandardsundertheFord

Act, in orderto avoidanyconfusionthatmight resultfrom theBoard’ssinglerulemaking(which

providesareferenceto theFordAct atthesametime it technicallyamendsthedefinition of

“putrecible”), Marion RidgeLandfill respectfullyrequeststhattheBoardconsideraddinga note

afterthedefinition of “putrecible.” Thisnoteshouldclearly indicatethat for purposesof

applicationofstandardsundertheFordAct, theFAA definition ofputrecibleapplies.

Thus,Marion RidgeLandfill suggeststhat theBoardconsidersplitting thisnote into two

separatesections(sincetheyreferto two distinctregulatoryconstructs)andalsoaddinglanguage

concerningthedistinct “putrecible”definitions. For theBoard’sconvenience,Marion Ridge

Landfill providesthefollowing suggestedamendmentto theBoardnote,whichaddressesthe

4
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concernsset forth aboveandwhich is consistentwith thefederallanguagesetforth in its

“adoption”ofthis note.

BOARD NOTE: Subsection(1) ofthis Sectionis derivedfrom 40 CFR
258.l0(1992)(2003),asamendedat 68 Fed.Reg. 59333 (October15,2003).

SECONDBOARD NOTE: A prohibitionon locatinganewMSWLF nearcertain
airportswasenactedin Section503 ofthefederalWendellH. FordAviation Investment
andReformAct for the21st Century(FordAct) (49U.S.C. 44718(d)). Section503
prohibitsthe“constructionor establishment’ofa newMSWLF afterApril 5, 2000within
six miles ofcertainsmallerpublic airportsabsentfederalapproval. TheFederal
Aviation Administration,(FAA) administerstheFordAct andhasissuedguidancein
FAA Advisory Circular 150/5200-34,datedAugust26,2000. The terms defined
therein, including the definition of “putrecible,” are the terms that apply to location
standardsunder theFord Act. This noteis adoptedsolelyfor the convenienceof the
public and should not be consideredas the promulgation of new location standards
under theIllinois Environmental Protection Act.

MarionRidgeLandfill thankstheBoardfor its considerationandfor theopportunityto

presentthis public comment.

Claire A. Manning,Attorney

CLAIRE A. MANNING
Posegate& Denes,P.C.
111 N. Sixth Street
Springfield, Illinois 62705
(217) 522-6152
(217) 522-6184(FAX)
claire~posegate-denes.com
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